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Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:

M TR HTYANETOT AT
Revision application to Government of India:
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A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:
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In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to

another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse
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(1) N case or repatwe or auty o1 excise an goous exporea W aily souruy Wi
territory outside India of on excisable material used in the manufacture of the
goods which are exported to any country or territory outside India.
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Vet v el
() In case of goods exported outside India export to Nepal or Bhutan, without
payment of duly. :
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(«1) Credit of any duty allowed to be utilized towards payment of excise duty on
final products under the provisions of this Act or the Rules made there under
such order is passed by the Commissioner (Appeals) on or after, the date
appointed under Sec. 109 of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No.- EA-8 as
specified under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3
ale on which the order sought to be appealed against is
communicated and shall be accompanied by two copies cach of the Ol0 and
Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
ovidencing payment of prescribed fee as prescribed under Section 35-EE of
CEA, 1944, under Major Head of Account.
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a fee of Rs. 200/- where the

The revision application shall be accompanied by &
amount involved in Rupees One Lac or less and Rs. 1000/ where the amount

involved is more than Rupees One Lac.
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Appeal lo Gustoms, Eycise & Service Tax Appellate Tribunal:-
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Under Section 35B/35E of CEA, 1944 an appeal lies to:-
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il,-,u,.‘ 5 ["j;:('; l?.')o I_mz.u; and above 50 Lac respectively in the form of crossed bank draft in
\:l\f“:il [])llﬂ'/]\\)?‘::u“] ['(‘(%FE‘}IE.‘A&IT of a branch _o_f any nominate public sector bank of the place
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In Case of the order covers a number of order-in-Original, fee for each O.1.0O. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be; is
illed 1o avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.0. as the case may be, and the order of the adjournment

Anthority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-1 item
of the court fee Act, 1975 as amended.
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Aftention in invited to the rules covering these and other related matter contended in the
Cruatoms, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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Lop an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited. It may be noted that the
datory condition for filing appeal before CESTAT. (Section 35 C (2A)

pre-deposit is a man
wcise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

and 35 FF of the Central E

- Ceniral Excise and Service Tax, “Duty demanded” shall include:

(i) amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken; _
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.
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ORDER-IN-APPEAL

This appeal been filed by Shri Harshit B Shah, Flat No.2/21, 2™ floor, Shantinagar
Society, Vejalpu, Ahmedabad (Excise Executive of M/s Doshion Veolia Water Solutions Pvi
Ltd, Plot No.36P, 38 to 41,42P 43P, A-A, Mouje Naranpura, Chandrasan, Taluka Sanand,
Ahmedabad  [hereinafter  referred  to “appellant”]  against Orders-in-Original
No.12/AC/D/BIM/2017 dated 31.10.2017 [for short-impugned order] passed by the Assistant

Commissioner of CGST, Division-I, Ahmedabad North [for short-adjudicating authorily|.

21 Briefly stated, the appellant was working as an Excise Excutive of M/s Doshion Veolia
Water Solution Pvt Ltd, Chadrasan, Sanand, Ahmedabad [for short-DVWSPL]. A case was
booked against DVWSPL, alleging evasion of Central Excise Duty. Accordingly show cause
notice V.84/15-111/2015 dated 04.11.2015 was issued to the DVWSPL for [i] recovery ol
wrongly availed CENVAT credit of Rs.22,83,895/- and [ii] demand of differential Central
Excise duty of Rs.1,49,586/- in respect of clearance of waste and scrap with interest and
imposition of penalty under the provisions of Rule 15(2) of Cenvat Credit Rules 20t 4 read with
Section 11AC of Central Excise Act, 1944. The said notice also proposes for imposition of
penalty to the appellant under Rule 26 of Central Excise Rules, 2002. While confirming the

allegations on DVWSPL in the impugned order, the adjudicating authority has also imposed

penalty of Rs.3,65,000/- on the appellant.

3 Being aggrieved, the appellant has filed the instant appeal on the grounds that:

e The impugned order passed by the adjudicating authority is not sustainable primarily on
the grounds of natural justice itself as the order has been passed in the name of M/s
DVWSPL and without serving to them; that the said order has been passed withoul even
serving the show cause notice and providing opportunity of personal hearing to the
appellant to make submissions ; that the impugned order confirming the penalty came to
the knowledge of the appellant only when the jurisdictional officers initiated recovery
proceedings of the said penalty.

e No effective communications were made by the department for serving the show cause
notice or personal hearing letters and impugned order; that he was employed till
24.05.2014 with M/s DVWSPL and was unaware of the impugned show cause notice and
the impugned order.

o The penalty was imposed on the basis of confessional statement ol Director/authorized
signatory of M/s DVSPL which is not sustainable as per law. .

o The appellant relied on various case laws in support of their above arguments.

4. Personal hearing in the matter was held on 29.08.2018. Shri Parthive H Salot and Shri

Arvind Gupta, Chartered Accountant appeared for the same and reiterated the grounds ol appeal.

issued to him.
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5. A letter dated 24.09.2018, 12.10.2018 and 02.11.2018 was issued by the appellate
authority to the jurisdictional Assistant Commissioner to clarify the matter regarding issuance of
show cause notice and impugned order as contended by the appellant. Vide letter dated
01.11.2018. the jurisdictional Assistant Commissioner has reported that show cause notice dated
04. I [ 2015 was issued to M/s DVWSPL, Shri Jagish Gor, G M of the M/s GVWSPL and Shri
H;n-::lul 13 Shah. the appellant. Further, he reported that the impugned order has been pasted at
(he factory premises of M/s GVWSPL, vide Panchnama dated 08.11.2017, as the said unit was

closed.

53 Before going into the merits of the case, I observe that the appellant has applied for
condone the delay in filing of appeal under Section 35 of Central Excise Act, 1944 as they have
filed to file the instant appeal in the prescribed period of 60 days as mentioned in the CEA. The
impugned order was received by them on 24.02.2018 and filed the appeal on 21.05.2018 i.c with
a delay of 28 days. As per provisions of Section 35, condone the said delay taken place in

filing of appeal by the appellant.

0. I have carefully gone through the facts of the case and submissions made by the appellant
it the appeal memorandum as well as at the time of personal hearing. The issued involved in the
mshmt appeal is regarding whether the penalty imposed on the appellant, while deciding a case

rele mn" (0 evasion of central excise duty by M/s DVWSPL, is correct or otherwise.

7 On records, 1 observe that a central excise duty evasion case was booked against M/s
DVWSPL by the Central Excise officer. During the course of investigation of the said case, the
appellant has informed the investigating authority that he was looking after all tl.le day to day
Affairs of the work relating to central excise of M/s DVWSPL. As it found that the appellant has
actively involved and responsible for wrongly availment of Cenvat credit amounting to
Rs22.83.895/- and evasion of central excise duty amounting to Rs.1,49,586/-, imposition of
penalty under Rule 20 of CER was proposed against the appellant vide show cause notice
No.V.84/15-111/2015 dated 04.11.2015. Vide impugned order the adjudicating authority has
imposed penalty of Rs.3.65.000/- on the appellant.

8 The appellant vehemently contended that the said show cause notice was not served to
the appellant by the department at any stage and even the impugned order was received by him
only on 24.02.2018; that the said impugned order was passed against him without granting time
to represent the case properly by way of defence reply to show cause notice and also by way of
personal hearing. The facts on records revealed that the show cause notice in question was issued
by the authority to the appellant at the address of factory premises of M/s DVWSPL. No proper
acknowledgement showing receipt of show cause notice by the appellant was available with the
department. The appellant contended that he left the job of M/s DVWSPL on 24.05.2014. It may
he the reason that the show cause notice was no received by the appellant and not properly
served to the appellant. On record, ’l]SO it @ﬂ)cats that the appellant has not received the
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impugned show cause notice befopem%]{ldicaubq,of ‘the case so as to represent his case properly.

In the circumstances., I observe thatkl 1opt31 Qﬂal |usucc has not given to the appellant at the
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time of serving of impugned show cause notice as well as at the time of adjudication of the case.
Therefore, 1 am of the opinion that the adjudicating authority needs to be heard the appellant
properly and for that the case needs to be remanded to the adjudicating authority. Accordingly, |
set aside the penalty imposed on the appellant and the matter pertains to the appellant in the
impugned order is remanded to the adjudicating authority. The appellant shall file his defence
reply to the show cause notice within seven days of receipt of this order and the adjudicating
authority shall decide the case, after granting adequate natural justice to the appellant, within two

months of receipt of this order.

9. In view of above discussion, I remand the case (0 the adjudicating authority for the

limited purpose for deciding the issue relating to imposition of penalty on the appellant. The

appeal stands disposed of accordingly. NG B
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Date : .11.2018

Attested
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Superintendent (Appeals)
CGST, Ahmedabad

By R.P.A.D

To

Shri Harshit B Shah,

Flat No.2/21, 2" floor,

Shantinagar Society, Vejalpu, Ahmedabad

Copy to:-

1. The Chief Commissioner, CGST, Ahmedabad Zone .

2. The Commissioner, CGST, Ahmedabad-North

3. The Deputy/Assistant Commissioner, CGST Dn-III, Ahmedabad North.
4. The Assistant Commissioner, System-Ahmedabad-north.

\/3/ Guard File.
6.

P.A. File.



